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DAVID CAMPBELL of Clochombie, 
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5 
The PETITION of Neil Campbell of Dun- 


tr N 


nov deceaſed, and James Campbell of Balinaby, ſtood 
bound, conjunctly and ſeverally, with Major Donald 
Campbell of Caſtleſween, in a bond to the Bank of Scot- 
land, for L.650 Sterling of principal, with penalty and intereſt. 
The petitioner Mr Campbell of Duntroon, and the reſpondent, | 
became bound with the Major, conjunctly and ſeverally, i in another 
bond of L. 700 Sterling, to Mr Lockhart, | 
Some years ago, the Major being called upon to pay theſe and 
other debts, to the amount, all together, of L. 4000 Sterling, ap- 
plied to Colonel Donald Campbell, late of the Eaſt-India company's 
ſervice, for his aſſiſtance; who was prevailed upon to relieve 
him, upon getting an aſſignation to the debts, and likewiſe an 
heritable ſecurity upon the Major's lands. Accordingly, in De- 
cember 1771, Colonel Donald paid the debts to the bank, and to 
Mr Lockhart, and took aſſignments to them, and likewiſe advan- 
ced the remainder of the L. 4000; as appears by a fitted account: 
and he at the fame time got from the Major an heritable bond 
| | ; upon | 


1 Tea father John Campbell of Clochombie, 


upon his eſtate; wherein it is declared, “% That the conveyances 
s taken by the ſaid Colonel Donald Campbell to debts due by me, 
„ and which debts make part of the before- mentioned ſum of 
„L. 4000 Sterling, ſhall not be conſtrued as double ſeeurities, but 


that it ſhall be optional to him to operate his payment of an 


* ſums of money ſo aſſigned, either in virtue of the ſaid ſecuri- 
< ties, or of theſe preſents, the one without prejudice,” &e. 


Colonel Donald having occaſion afterwards for his money, and 


not chuſing to be at the trouble of bringing the Major's eſtate to a 


fale, inſiſted againſt the reſpondent for payment of the two debts 
in which he was bound; and this brought about a tranſaction be- 


tween him and the reſpondent; ; by which the reſpondent agreed | 


to come in Colonel Donald's place: and having accordingly paid 


him up his whole ſums advanced, the Colonel aſſigned and con- 


veyed the debrs and ſecurities in favour of the reſpondent, in the 
ſame way as they ſtood in Colonel Donald's perſon; and as the 


reſpondent was undoubtedly intitled to recover from Mr Camp- 
bell of Duntroon one half of the L. 700 bond, in which they were 
joint cautioners for Major Campbell as above, {o the preſent 
charge was inſiſted in againſt Duntroon in the name of Colonel 


Donald, the cedent; but which was acknowledged to be for be- 
hoof of the reſpondent ; and the charge was reſtricted to one half 


of the ſum contained in the ſaid bond. 


Duntroon having ſuſpended the charge, ad the ent . 8 
come before Lord Auchinleck Ordinary, it was pleaded on behalf 
of Duntroon, That he was not obliged to make payment of any 


part of the debt, without being aſſigned to a proportional 3 of 


the heritable ſecurity. 
To this it was anfwered, That the reſpondent was willing to af- 


ſign the debt to the extent of the half which Duntroon was to pay, 
if he deſired ſuch aff 1gnation, in order to enable him to operate his 


relief againſt the principal debtor Major Campbell; but that he 


was not bound to convey the heritable ſecurity, which ſtood in his 
perſon for the whole of the above debts; at leaſt he was not bound 
to convey it to his own prejudice, or ſo as to enable any other 


_ perſon to compete with him; but he had no objection to convey 
It, reſerving a preference to himſelf for the whole ſums due to 


him : and he apprehended he could not be obliged to aſſign in 


any other terms, being intitled to keep up the ſecurity for his own 
behoof, till the laſt ſhilling of the ſums due to him was paid. 


. | 
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The Lord Ordinary, upon hearing parties, and afterwards ad- 
viſing full minutes of debate, pronounced the following interlo- 


cutor. Finds, the charger lies under no legal obligation to aſſign Jan. 27. 1778. 


the heritable ſecurity he got to this ſuſpender; and that the ob- 
_ i ligation to aſſign, ariſing from equity, intitles him to qualify 
( the aſſignation to be granted, with a proviſo, That it ſhall not 
intitle the ſuſpender to compete with him the charger, but on- 
** ly to draw after the charger is fully ſatisfied and paid of what 
* is due to him by Major Campbell; and appoints the charger to 
give in to proceſs an 9 ſo qualified. And to this inter- 


locutor his Lordſhip adhered. Feb. 9.1773. 


A reclaiming petition is now offered; ; and your Lordſhips will 
obſerve, that the argument in the petition is in a great meaſure 
confined to the caſe of the L. 700 debt, in which the parties were 
bound as joint cautioners; as indeed the petitioner muſt be ſen- 
ſible, that his plea with regard to the other debts, with which he 
has no connection, is altogether untenible. 
It is ſaid, That che heritable ſecurity having been granted equal- 
Iy for the whole, ſo they muſt all be underſtood to ſtand on the 
ſame footing; and that it is not in the power of the creditor in the 
ſecurity to prefer one or more of theſe debts, and to poſtpone o- 
thers; or, which is the ſame thing, to qualify the aſſignment with 
"= eee, That one debt ſhall not compete with the reſt. 
But to this it is anſwered, That it was undoubtedly competent 
to Colonel Donald Campbell, the perſon who obtained this ſecuri- 
ty, to hold it till every ſixpence due to him was paid; and that 
though he ſhould have recovered one of the debts by means of 
the perſonal obligation of the cautioners, he ſtill had a right to 
keep up the heritable ſecurity for the other debts, and was under 
no obligation to convey it in favour of theſe cautioners, without 
being fully paid. This being the caſe, the ſame thing muſt be 
competent to his aſſignee, the reſpondent, who ſtands preciſely in 
the place of the original creditor, having got this heritable ſecurity 
conveyed to him as a catholic right, which he is intitled to hold 
for the whole of the debts included in it, till he is fully paid; after 
| which he ſhall have no objection to aſſigning it to Duntroon, in - 
order that he may have the benefit of whatever reverſion there may 
Jour Lordſhips know, that the demand, of aſſigning a collateral 
: ſecurity, 1s a matter founded 3 in equity 1 more than in law; and a 
| court 


„„ S 
court of law will not enforce it, any farther than it is perfectly in- 
nocent to the party from whom it is demanded. Thus it is laid 


Lale Inftiute, down by Mr Erſkine, That if ſuch aſſignation tends to hurt the 
p. 503. ff. e granter, equity interpoſes, on the other part, with this rule, 


© That no creditor can be compelled to aſſign a right to his own 
« prejudice. Hence, though a creditor who has got a pledge 
from his debtor in ſecurity of his debt, may be forced to tranſ- 
„ mit his right of pledge to the cautioner, upon payment made 
* by him of the debt; yet if the creditor hath the ſame indivi- 
dual ſubject impignorated to him, in ſecurity alſo of another 
debt, in which the cautioner is not bound, equity will not com- 
« pel him to transfer it, and thereby run the hazard of loſing the 
„ other debt, unleſs the cautioner ſhall likewiſe pay off that debt 
* for which he did not interpoſe his credit.” And the ſame doc- 
trine is laid down in all the other law-books, and is clearly under- 
ſtood in practice. Vo . 
When the reſpondent acquired theſe debts, and the collateral 


heritable ſecurity, from Colonel Donald Campbell, he did not un- 


derſtand that he was to be in a worſe ſituation with regard to them 
than the Colonel himſelf was, or that the petitioner was to be in a 
better ſituation than if the whole had remained in the perſon of 
Colonel Donald Campbell. It would indeed have been a very lo- 
ſing adventure, had he made this tranſaction in order to hurt him- 
ſelf, and to benefit the petitioner. He apprehended that he was at 
leaſt acting ſafely; and he ſtill, with ſubmiſſion, thinks, that the 
ſec urity muſt operate preciſely in the ſame manner ſtanding in 
the reſpondent's perſon, that it would have done in the perſon of 
his cedent Colonel Donald Campbell. . 
As to the two debts with which the petitioner is unconnected, 
it does not occur where the doubt can be, that ſuch muſt be the 
caſe; and the only queſtion that remains is with regard to the 
L. 700 debt, in which the petitioner and the reſpondent are joint 
obligants, Whether ſuch a degree of connection, or of ſociety, 
takes place between co-cautioners, that every ſecurity obtained by 
the one for his relief muſt he communicated to the other? The 
reſpondent is adviſed, that the principle here contended for, of an 
alledged copartnery or ſociety among cautioners, is carried greatly 
too far in the petition; and that it has no ſolid or legal foundation 
in the caſe of a ſecurity obtained by one of the cautioners for his 
od relief, | | „ N Ts . 298 


It 
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It his indeed been a diſputed point, how far a co-cautioner, ob- 
taining an eaſe or abatement of the debt upon payment, is bound 
to communicate this to the other cautioner ? and this queſtion, 

which is attended with a good deal of nicety, ſeems to be very 

properly reſolved by diſtinctions in a late learned treatiſe; wherePrincipes of 

it is ſaid, © A cautioner, upon making payment, obtaining an * 225 

eee muſt communicate the ſame to the principal debtor, upon 

a plain ground in common law, That being ſecure of his relief 

© from the principal debtor, he can have no claim but to be kept 

© mdemnms, But ſuppoſing the principal debtor bankrupt, I can 

** diſcover no ground, other than paction, that can bind one cau- 

_  tioner to communicate eaſes to another; and yet it is the pre- 

„ vailing, I may ſay the eſtabliſhed opinion, that a cautioner who 

„ obtains an eaſe muſt communicate the benefit to his co-cau- 

© tioner. I am aware of the reaſon commonly aſſigned, That cau- 
< tioners for the ſame debt are to be conſidered as in a ſociety ob- 

* liged to bear the loſs equally. But this, I doubt, is arguing in 

a circle: They reſemble a ſociety, becauſe the loſs muſt be equal; 

and the loſs muſt be equal, becauſe they reſemble a ſociety. 

We muſt therefore go more accurately to work. In the firſt 

„ place, let us examine, whether an obligation for mutual relief 

© ought to be implied. This implication, at beſt doubtful, ſup- 

«© poſes the cautioners to have ſubſcribed in a body; and there- 
fore, to leave no room for an implied obligation, we need but 
85 ſuppoſe, that two perſons, ignorant of each other, become cau- 

„ tioners at different times, and in different deeds. It appears, 
then, that common law affords not an obligation for mutual re- 

lief. The matter is ſtill more clear with regard to equity: for 

the connection between two cautioners can never be ſo intimate 

as to oblige the one, who is not a gainer, to make up the o- 

* ther's loſs; which is the caſe of the cautioner who obtains an 

“ eaſe, ſuppoſing that eaſe to be leſs than that proportion of the 

debt which he ſtands bound to pay. Upon the whole, my no- 

tion is, that if a cautioner, upon account of objections againſt 

* the debt, or upon account of any circumſtance that regards the 

principal debtor, obtain an eaſe, he is bound to communicate 

„that eaſe to his fellow-cautioner, upon the following rational 
principle, That both cautioners ought equally to partake of an 

* eaſe the motive to which reſpects them equally. This clearly 


enough appears to be the 7 ratio decidendi i in the caſe reported by 
B | Stair, 


(6) 


e Stair, July 1672, Brodie contra Keith, But if, upon prompt 
© payment by one cautioner after the failure of others, or npon 
„any conſideration perſonal to the cautioner, an eaſe be given, 


* equity, I think, obliges not the cautioner to communicate the 


* benefit to his fellow-cautioners. And this was decreed, Stair, 


% July 8. 1664, Niſbet contra Leſlie.“ 
The ſame thing indeed is laid down by all our other lawyers. - 


B. 1. tit. 23. Thus Lord Bankton ſays, If the cautioner got eafe by way of 


942. 


© tranſaction, the benefit muſt be communicated, as juſt ſaid in 

4 reſpect to the principal ; but not if it was out of ſpecial favour _ 
* to the cautioner himſelf,” See alſo Mr Erſkine, b. 3. tit. 3. 
$ 70.3 and Sir George Mackenzie, Tit. of Obligations, 9 27. | 

The caſe of a ſecurity appears to be ſtill leſs doubtful :. for no 

reaſon, either in juſtice or in law, occurs, why one of ſeveral 
cautioners, acquiring a collateral ſecurity with a view to his own 
relief, ſhould be obliged to communicate the benefit of it to his 
co-cautioners ; whereby it may happen, that he is in no better 
ſituation than if he had not put himſelf to the trouble of obtain- 
ing this ſecurity, ' After he has recovered his own ſhare of the 

debt, it 1s no doubt equitable that he ſhould aſſign to his co- 


cautioners. If he does it in any other terms, he aſſigus to his 


own prejudice, though he came under no obligation to acquire 
this ſecurity for any other perſon ; and equity will not oblige 
him to denude of it, until the purpoſes for which it was acquired 
are fulfilled ; or, in other words, till he recover, by means of the 
ſecurity, that part of the debt which he cannot recover from his 
co-cautioners. As ſoon as the reſpondent has made his relief 
effectual out of the ſubjects of the common debtor, fo far as his 
own ſhare of the debt goes, he- is willing to make over the heri- 
table ſecurity, in order that the petitioner may alſo have the be- 
nefit of it, with reſpect to that ſhare of the debt which lies upon 
him, and 'of which he is in the farſt place bound to relieve the 

reſpondent. | 
The doctrine of a ociety hetworn co-cautioners does not hold 
in a caſe ſuch as the preſent. For, with ſubmiſſion, it is thought 
there can be no doubt, that one cautioner, upon being diſtreſſed, 
or being deſirous to be relieved of the engagement, may act for 
himſelf, and may ſecure his own relief, without regard to the o- 
thers, who perhaps may not chuſe to join him in demanding any 
collateral ſecurity for their relief. T hey may be ſatisfied with 
the 
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: che rel ſecurity of che common debtor, or perhaps U may 
rather incline to allow matters to remain as they are, than to ad- 
vance money for paying off the original creditor. But ſurely it 
would be not a little hard, that the cautioner who is diſtreſſed, 
or who is anxious for his own relief, ſhould be thereby hindered 
from taking reaſonable meaſures for his ſecurity, without being 
obliged to communicate the ſame to the other cautioners, This 
would be laying him under a diſadvantage, very much contrary 
to thoſe principles of equity which govern this matter of relief, 
and of aſſigning ſeparate ſecurities. ; 
Co-cautioners do not reſemble partners of a ſochety in any o 
ther ſenſe than as they are jointly and ſeverally bound in a par- 
ticular enagement, and that the law- gives them a right of mutual 
relief againſt one another. Even this right of mutual relief was 
not acknowledged by the Civil law till the bengficium cedendarum ac- 
tionum was introduced. By our law, it is competent de jure, with- 
out the form of aſſigning, or without any clauſe of mutual relief 
in the obligation: and the creditor cannot hurt this relief which 
the cautioners have againſt one another, by granting a diſcharge 
to one of them; or at leaſt, if he does ſo, he will be underſtood 
to come into this cautioner's place: but ſtill the rules of ſociety 
do not in any other reſpect operate with regard to cautioners, 
who can neither bind one another by their actings, if prejudicial 
to the whole, nor are obliged to acquire to one another; and 
particularly, if one man inſiſt to have a ſecurity for his own re- 
hef, no reaſon appears why he ſhould be under a neceflity of gi- 
ving the benefit of this to all thoſe who are bound in the ſame 
obligation, This would be ſtretching the idea of a common zntere/t 
| greatly too far. 
The general doctrine, with regard to 1 ſeparate ſecuri- 
ties, and that no man is obliged to aſſign to his own prejudice, 


is exemplified by many inſtances in the Dictionary, and, among. 222. Ke. 
others, by the following caſe. George Gordon lent I 000 b. 225. at foot 


oh merks upon bond, conjunctly and ſeverally, to Kincaid and 
„ Suttie. Kincaid got the money, and gave Suttie a bond of 
relief. Upon this bond, after the term of payment, diligence 
© was done by horning and inhibition. Thereafter Kincaid, 
+ Suttie, and Johnſton, conjunctly and ſeverally, granted bond 
of corroboration, containing a clauſe, obliging the other two 


dick relieve Tohaſton as their cautioner, Johnſton after this, and 
Cs 5 roms 5 
on | after 
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4 after exiſtence of the inhibition, lent Kincaid the debtor L. 100 


“Sterling by an heritable bond. Laſt of all, the ſaid Johnſton 
% paid the debt wherein he was cautioner, and took from Gor- 
% don the creditor aſſignation to the debt and diligence, and in- 
e fiſted againſt Suttie for relief. In this proceſs, the queſtion 
„occurred, Whether Johnſton was bound to aſſign the inhibition 
© to Suttie upon payment? Johnſton pled, That the inhibition 
“ ſtriking againſt his heritable bond, the law did not oblige him 
* to aſſign againſt himſelf, Suttie contended, That this rule 
„holds not between cautioners, who, ſeeking relief of one ano- 
* ther, are bound in ſtrict law, from the nature of the contract, 
to aſſign. The Lords found no neceſſity upon Johnſton to aſſign the 
„ inhibition; 12th November 1730, Johnſton contra Suttie,? 
Another caſe is in theſe words. A party having two infeft- 
ments of annualrent, one prior, and another poſterior to the. 
« infeftment of another creditor, whoſe infeftment was only of a 
part of the lands, he who had the firſt and third, being infeft in 
the whole, and taking up his annualrent out of that part only 
*© wherein the other ſtood infeft, whereby that other was diſap- 
*© pointed; and therefore craved in a proceſs to be aſſigned to a 
« proportion, &c. The Lords found, That where a poſterior credi- 
© tor pays a prior out of his own money, he has a title to demand 
* aflignation ; but if he leaves him to get his payment out of the 
„ debtor's means, the catholic creditor is not obliged to aſſign, 
“but with a quality and reſervation, That it ſhall not prejudge 
< his other debts and rights, though poſterior to the party's right 
* who craves the aſſignation;” Fountainhall, Forbes, 21ſt De- 
I oo oe os 
In the preſent caſe, the petitioner did not advance one ſixpence 
towards payment of the debt, or acquiring the heritable ſecurity 
which ſtood in the perſon of the original creditor. He ſtood by, 
and gave no aſſiſtance, while the reſpondent was diſtreſſed, and 
was put to much trouble and expence in tranſacting the whole of 
theſe matters, advancing large ſums of money, and paying not 
only thoſe debts for which he was bound, bur alſo others to a 
conſiderable amount, in order that he might acquire the collate- 
ral heritable ſecurity, which he could not otherwiſe have procu- 
red; and he certainly did not mean to do all this for the benefit 
of Duntroon, but meant it for his own benefit alone, that he 
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might have : a better ſecurity for his relief of the engagements he 
had unfortunately come under. | 

The petitioner is pleaſed to put fanciful ai by way of il- 
luſtrating his doctrine; but which he cannot ſupport by any real 
authority or deciſion. He ſays, Suppoſe a company bound as 
ſurety for one, and that one of the partners pays to the creditor 
upon obtaining a conveyance to a ſecurity, and that this partner 

is aliunde creditor to the common debtor; this conveyance (ſays 
he) would be underſtood to be for the common behoof. But the 
reſpondent has no occaſion to enter into this queſtion; becauſe, with 
ſubmiſſion, he apprehends, that the caſe of a copartnery is very 
different from that of a joint cautionary engagement. One part- 
ner acting in the affairs of the company may be underſtood to act, 
and to acquire, for the whole : but it has already been ſhown, 
that a cautioner, or a creditor of any kind, may be allowed to 
act for himſelf, independent of any common intereſt. 
le next ſuppoſes, that a partial indefinite payment had been 
made to the reſpondent by the common debtor to account of the 
whole debts in his perſon; and he ſays, that the reſpondent 
could not have applied this arbitarily, but muſt have made a pro- 
portional application to all the debts; and that the ſame muſt be 
the caſe of an indefinite ſecurity. But the reſpondent ſubmits it 
to your Lordſhips to be a clear point, that the rules which ob- 
tain with regard to indefinite payments and indefinite ſecurities 
are toto cel different. It has indeed been thought, that an in- 
definite payment muſt, by the equity of our practice, be applied 
ſo as to do equal juſtice to all concerned, where there are different 
parties bound : but the ſame equity dictates, that where a credi- 
tor obtains a /ccurity for his debts, he is intitled to hold that ſe- 
curity till the laſt ſhilling of them is paid; and conſequently he 
may uſe this ſecurity in the way moſt beneficial to himſelf, this, 
being the very nature and intention of ſuch a tranſaction. 

It is next ſaid, upon the authority of Lord Bankton, That a 
cautioner obtaining an aſſignment to the debt, for the joint account 
of all the cautioners, in order that diligence may be done upon it for 
their relief, and being at the ſame time creditor in other debts, he 
is bound to do the ſame diligence for the cautionary debts as for 
the others: for example, if he leads an adjudication, he ought 
not to omit the cautionary debt. But neither will this propoſition 


be of any y avail 3 in the preſent argument; becauſe, in ſuch caſc, 
| the 


1 
the cautioner, who has expreſsly got the aſſignment for behoof of 
the whole, in order to do diligence for ſecuring their relief, is 
guilty of a breach of truſt, and acts a very unfair part, if he ad- 
| Judges for his own debts, omitting the cautionary one. But it is 
a very different queſtion, whether he is bound to acquire for 
them, eſpecially where he beſtows his money in purchaſing from 
a third party a collateral ſecurity for his own behoof, without 
any commiſſion from or connection with them in the tranſac-- 
tion ? | 3 „„ VVW»ulu 

In the preſent caſe, the reſpondent did no act whatever, either 
of omiſſion or commiſſion, by which he brought any loſs upon 
his co- cautioner; but, leaving the petitioner to ſtand as he did 
before, and being himſelf diſtreſſed for payment of different 
debts in which he ſtood bound for the common debtor, he pur- 
chaſed the debts with certain collateral ſecurities ſtanding in the 
perſon of the original creditor; and this he did with his own 
money, without any aſliſtance from the petitioner; and as he 
does not thereby make the petitioner's condition any worſe than 
it was before, ſo he is not bound to make it better. He is intitled 
to the benefit of that ſecurity which he himſelf purchaſed; tho, 
after paying himſelf, he is willing to make it over to the peti- 
tioner. WW | | „ 
Upon the whole, it is thought that the Lord Ordinary's inter- 
locutor ſtands upon ſolid grounds; and therefore that your 
Lordſhips will have no difficulty of adhering to it. . 


n 
In reſpect whereof, &c, 
- © ILAY CAMPBELL. 


